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ARTICLE 39: DUE PROCESS AND UNPROFESSIONAL CONDUCT INVESTIGATION 
PROCEDURES  
 
39.1 Scope  

This Article shall apply to District unprofessional conduct investigations of Article 2.1 bargaining unit 
members. The parties recognize that the District is subject to various laws and regulations which may 
require additional procedures outside the scope of this Article. This Article shall apply to instances 
where a bargaining unit member is the subject of a District-initiated unprofessional conduct 
investigation which results either in an investigatory interview or in findings adverse to the employee. 
Due Process rights are basic human rights and are enumerated in the Fifth and Fourteenth Amendments 
of the United States Constitution. By establishing fair and equitable dispute resolution policies, it is the 
intent of the District to respond to allegations of unprofessional conduct with a balance that protects the 
accuser while affording the safeguards of due process for the accused. 
 
False accusations determined to have been made with the intent of harming or harassing a faculty 
member may subject the accuser to disciplinary action.  An accusation that is not made in good faith is 
not protected. 

 
39.2  Mutual Respect for a Fair Process  

Fair treatment of all faculty in the District shall be maintained.  The Association and the District 
recognizes that state and federal laws and regulations establish constitutional due process standards, and 
that California state law supports the rights of the Association and the District to negotiate the due 
process procedures. 
 
The parties understand and agree that the District has the authority and obligation to investigate 
complaints, reports and/or other credible information that a faculty member has engaged in alleged 
unprofessional conduct. The parties further understand and agree that faculty members are entitled to be 
presumed innocent of wrongdoing during the investigation process and are entitled to protections herein 
during the investigation process. While individuals have the right to bring forth complaints, faculty have 
the right to expect that complaints shall be handled fairly. This procedure will ensure a faculty member 
has the ability to respond to any allegations subject to a District-initiated unprofessional conduct 
investigation. A unprofessional conduct investigation will not be arbitrary or capricious and shall be 
guided by the principles of due process and progressive discipline as contained in this Collective 
Bargaining Agreement.  

 
39.3  Unprofessional conduct Investigation Defined Procedures 

A. If a complaint is received by the District, the District may close the matter without further action 
after the District concludes an initial investigation.   

 
B. If the District determines that further investigation beyond the initial stage is warranted, the District 

shall inform the individual against whom allegations have been made (referred to as the Responding 
Party, or “RP), in writing, of the nature and scope, at least ten (10) business days before an initial 
meeting with an administrator or investigator.  At minimum, unless legally prohibited, a copy of 
Board Policy 3-8020 and a written detailed summary of the allegations shall be provided, including 
reference to time(s), date(s) and location(s), individuals involved, specific conduct alleged, and 
policies alleged to have been violated.  The written complaint shall be provided unless otherwise 
prohibited by law or if such disclosure would compromise the integrity of the investigation, or the 
safety of a complainant or witness. 

 
 These procedures only take effect once the RP is going to be interviewed. 
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1. If the member authorizes disclosure, all communications to the member regarding the 
investigation shall be copied to YFA.  The District shall provide YFA with the following 
information within a reasonable amount of time prior to the investigatory interview, unless 
nondisclosure is authorized under this section:  
 

 
a. A summary of the allegations with as much specificity as possible, based on the information 

available at the time the notice is given.  
 

b. Additional relevant and necessary information requested by YFA in its representation of the 
faculty member under investigation, except for copies of written complaints.  

 
2. If the member does not authorize disclosure, YFA shall be provided with a copy of the 

member’s signed Acknowledgement of Rights Form upon request. 
 

3. No findings will be made prior to completion of the investigation, and the investigation will not 
be closed until after the completion of the employee’s interview, unless the District closes the 
investigation in compliance to this Article or the employee fails or is unable to participate in the 
interview. 

 
4. Every effort will be made to complete the investigation within ninety (90) days of when the 

District first received the complaint or information triggering the investigation, absent the 
unavailability of the witnesses or complainant.  

 
Where this is not possible, two things will occur: 

 
a. the faculty member will receive a status update on where the District is in its 

investigation and when it expects to be completed; and 
 

b. when YFA represents the faculty member, the District and YFA will have a check-in 
meeting in person or by telephone. 

 
C. The RP shall be informed that s/he has the right to a presumption of innocence and that the burden 

of proof lies with the District. 
 
D. The RP shall have the right to have YFA representation present at interviews or hearings at RP’s 

sole expense. Representatives are permitted to be active participants (but not obstruct) any hearings, 
meetings, or interviews. Recording of any interviews during the investigation shall only be made by 
mutual consent of the RP and the investigator. All proceedings should be conducted in a respectful 
and dignified manner. 

 
E. Prior to the District taking any final disciplinary action against the RP, the District shall provide to 

the RP any relevant documents, including any final investigative report and notice of the right to 
respond to the charges, either orally, in writing, or both, prior to the disciplinary action. Such notice 
will be provided at least ten (10) working days prior to any disciplinary action or hearing.  This 
includes providing the employee, and YFA with the employee’s consent, with a copy of the 
information relied upon to issue the charges. 

 
J. The hearing officer shall present the written findings to the RP within ten (10) working days. 
 
K. Any findings of unprofessional conduct may be appealed according to existing procedures. 
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An unprofessional conduct investigation is a District-initiated investigation of a faculty member alleged 
to have engaged in unprofessional conduct as defined by the California Education Code, based on 
information received from a formal or informal complaint made by an identifiable author, a credible 
report of unprofessional conduct, manager observations, or other credible sources of information. The 
District shall use the preponderance of evidence standard for unprofessional conduct investigations. An 
anonymous accusation of specific unprofessional conduct that if true presents a threat to the health or 
safety of others may also be investigated. However, it is understood that an employee may not be 
charged based solely on unsubstantiated anonymous claims. 

 
39.4 Additional Notice Requirements Where Member is Placed on Paid Leave  
 

A. Basis for Paid Leave During an Investigation:  
It is understood that it is within the District’s discretion to place a member on a non-disciplinary, 
paid administrative leave during the pendency of a unprofessional conduct investigation. However, 
in exercising this discretion, the District acknowledges that even a nondisciplinary, paid leave can be 
disruptive and upsetting to an employee who is under investigation. As such, leave shall be imposed 
only where the District concludes that the alleged conduct includes: (a) acts of retaliation or 
intimidation; (b) acts of serious dishonesty or the destruction of property; (c) allegations which, if 
true, present a reasonable concern for the health or safety of others; (d) allegations which, if true, 
present a reasonable concern that the member’s students are suffering educational harm; or (e) 
allegations the nature of which require the immediate preservation of physical evidence which may 
be compromised if the member is not placed on leave.  

 
B. Notice of Leave 

 
1. Nonemergency Situation: At least two business days prior to placing a member on an 

involuntary, paid administrative leave, the District shall provide the member with written 
notification of the general nature of the allegations of unprofessional conduct upon which the 
decision to place the employee on leave is based. The Notice shall also include an explanation 
that while administrative leave constitutes a directive to stay away from the workplace, it does 
not apply to the YFA office or areas and events that are open to the public. The Notice may also 
instruct the member to remain available to the District for questioning during the employee’s 
regular hours of work. 

 
2. Emergency Situation: Where the District concludes that the specific allegations, if true, present 

a serious risk of physical danger or other necessity, the District may place the member on an 
immediate, nondisciplinary paid leave without prior notice. In such instance, the notice described 
in E.2 shall be provided within five business days of the employee being placed on the leave. 

 
 
 
39.4  Employee Notification Packet 

Prior to conducting any investigatory interview of a bargaining unit member, the District must send the 
employee an Employee Notification Packet no later than ten (10) business days before the member’s 
appointment for an investigatory interview, attached to this Agreement at Appendix J. The Notification 
shall include the YFA Members Benefits Letter, Acknowledgement of Rights Form, Employee 
Notification Form, and Summary of Interview Subject Matter, specifically as follows:  
 
A. YFA Members Benefits Letter and Acknowledgement of Rights Form  
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The member shall be provided with notice of his or her right to representation, which shall 
include:  
 
1. A copy of the YFA Members Benefits Letter informing members of the benefits of union 

representation during the investigation process, attached to this Agreement at Appendix J. 
 

2. A copy of the Acknowledgement of Rights Form, attached to this Agreement at Appendix J, 
which: (a) includes a space for the member to sign and date acknowledgment of receipt of the 
above-referenced YFA letter; and (b) indicates whether the member is authorizing disclosure 
of the investigation to YFA.  

 
If the member authorizes disclosure, all communications to the member regarding the 
investigation shall be copied to YFA.  
 
If the member does not authorize disclosure, YFA shall be provided with a copy of the member’s 
signed Acknowledgement of Rights Form upon request.  
 

B. Employee Notification Form  
The member shall be provided a notification form providing the following information: 
 
1. The District takes a neutral stance when investigating possible unprofessional conduct and no 

findings of wrongdoing have been made; 
 

2. The District maintains the confidentiality of the investigation to the fullest extent possible; 
 

3. No findings will be made prior to completion of the investigation, and the investigation will 
not be closed until after the completion of the employee’s interview, unless the District 
closes the investigation under Article 39.6.A or the employee fails or is unable to participate 
in the interview. 

 
4a. The District recommends that the faculty member refrain from contacting the complainant(s) 

or witnesses to avoid even the appearance of interference or retaliation. However, the faculty 
member may contact and discuss the investigation with the Union, their union representative, 
or legal counsel, and confer with their colleagues for their mutual aid and protection.  

 
4b. Alternatively, if the District determines that it is necessary to restrict the faculty member 

from discussing the investigation because of witness or complainant protection, danger of 
evidence being destroyed, danger of testimony being fabricated, or to prevent a cover-up, and 
determines that any such concerns outweigh the faculty member’s rights, the District may 
instead inform the faculty member that they are required to keep the investigation 
confidential, except for communications with the faculty member’s legal counsel or union 
representatives. The District’s determination and direction to the employee under this 
subsection are subject to grievance. 

 
5.   Every effort will be made to complete the investigation within ninety (90) days of when the 

District first received the complaint or information triggering the investigation, absent the 
unavailability of the witnesses or complainant.  

 
Where this is not possible, two things will occur: 
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• the faculty member will receive a status update on where the District is in its 
investigation and when it expects to be completed; and 

• when YFA represents the faculty member, the District and YFA will have a check-in 
meeting in person or by telephone. 

 
6.   The employee will receive notice of the findings of the investigation, and whether the 

allegations investigated were or were not sustained; 
 

7. In the event the investigation leads to disciplinary action, the employee will be afforded all 
the pre-discipline due process rights to which the member is entitled. This includes providing 
the employee, and YFA with the employee’s consent, with a copy of the information relied 
upon to issue the charges; and 

 
8.   District policy and law prohibit retaliation of any kind against anyone involved in the 

investigation, against anyone the employee believes to have provided information or 
otherwise cooperated in the investigation, and that such conduct constitutes an independent 
basis for serious discipline up to and including termination. 

 
C.  Summary of Interview Subject Matter:  
 

1. If appropriate, and at the discretion of the Vice Chancellor, Human Resources or designee, 
the name of the complainant(s), or individual(s) whose concerns caused the District to initiate 
an investigation. 
 

2. What allegedly occurred. The employee shall be entitled to a description of the subject matter 
and alleged conduct or actions at issue in the investigation. 

 
3. When the incident(s) allegedly occurred, including specific dates and times, based on the 

information available at the time the notice is given. 
 

4. Where the incident(s) allegedly occurred, including specific locations, addresses, and room 
numbers, based on the information available at the time the notice is given.  

 
Further, this information shall be current and accurate at the time of interview. If, after 
interviewing the member, the District learns of other allegations during the investigation and 
seeks to re-interview the member, the member shall be provided with a new summary of the 
subject matter of the interview a reasonable amount of time prior to the interview.  
 
Similarly, if prior to interviewing the member, the District learns of other allegations it wishes to 
cover during the interview, the member shall receive an updated summary a reasonable amount 
of time prior to the interview. Reasonableness shall necessarily depend on the complexity of the 
matter and the parties are expected to cooperate in expediting the process to the fullest extent 
possible. 
 

D. Additional Information to YFA  
When YFA represents the faculty member under investigation, the District shall provide YFA 
with the following information within a reasonable amount of time prior to the investigatory 
interview, unless nondisclosure is authorized under this section:  
 
1. A summary of the allegations with as much specificity as possible, based on the 

information available at the time the notice is given. 
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2. Additional relevant and necessary information requested by YFA in its representation of 

the faculty member under investigation, except for copies of written complaints.  
 

Nondisclosure: The District shall provide the above information unless it concludes that 
disclosure is not allowable or otherwise determines that it has a compelling reason permitted by 
law not to disclose, based on the specific facts of the matter. If the District does not disclose any 
or all of the information listed above, it shall promptly notify YFA in writing of the basis for the 
denial and offer to meet and confer with YFA to identify information it is able to provide that 
meets YFA’s needs and otherwise seek to accommodate the request through redaction or other 
means. 
 

D.  Additional Notice Requirements Where Member is Placed on Paid Leave  
 

3. Basis for Paid Leave During an Investigation:  
It is understood that it is within the District’s discretion to place a member on a non-
disciplinary, paid administrative leave during the pendency of a unprofessional conduct 
investigation. However, in exercising this discretion, the District acknowledges that even a 
nondisciplinary, paid leave can be disruptive and upsetting to an employee who is under 
investigation. As such, leave shall be imposed only where the District concludes that the 
alleged conduct includes: (a) acts of retaliation or intimidation; (b) acts of serious dishonesty 
or the destruction of property; (c) allegations which, if true, present a reasonable concern for 
the health or safety of others; (d) allegations which, if true, present a reasonable concern that 
the member’s students are suffering educational harm; or (e) allegations the nature of which 
require the immediate preservation of physical evidence which may be compromised if the 
member is not placed on leave.  
 

4. Notice of Leave 
 

5. Nonemergency Situation: At least two business days prior to placing a member on an 
involuntary, paid administrative leave, the District shall provide the member with written 
notification of the general nature of the allegations of unprofessional conduct upon which the 
decision to place the employee on leave is based. The Notice shall also include an 
explanation that while administrative leave constitutes a directive to stay away from the 
workplace, it does not apply to the YFA office or areas and events that are open to the public. 
The Notice may also instruct the member to remain available to the District for questioning 
during the employee’s regular hours of work. 

 
6. Emergency Situation: Where the District concludes that the specific allegations, if true, 

present a serious risk of physical danger or other necessity, the District may place the 
member on an immediate, nondisciplinary paid leave without prior notice. In such instance, 
the notice described in E.2 shall be provided within five business days of the employee being 
placed on the leave. 

 
7. Status Reporting and Time of Leave  

 
The District will provide the member with a monthly status report on the progress of the 
investigation and estimated date of completion. This is a report on timing only and shall not 
provide details regarding the investigator’s activities, witnesses, findings, etc.  
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The District should complete the investigation within 90 days of placing the member on 
leave. Where this is not possible, the District shall provide the member with a written 
explanation as to the reason why, and a reasonable estimate of when the investigation will be 
completed. 

 
8. Definition of Nondisciplinary Paid Leave 

 
Nondisciplinary paid leave includes all compensation and benefits to which the member 
would have been entitled but for placement on paid leave. 

 
39.5  Investigations Subject to Statutory Deadlines  
 

The parties recognize that various laws and regulations create deadlines by which certain investigations 
must be completed. These include, but are not limited to, the requirement under Title 5 of the California 
Code of Regulations that investigations into formal discrimination complaints be completed within 90 
days; the requirement under Education Code section 87623 that investigations of members placed on 
paid administrative leave should be completed within 90 days; and the requirement under Title IX that 
complaints of sexual unprofessional conduct be completed within 60 days.  
 
The parties acknowledge that such deadlines place additional responsibilities on the parties. The District 
is responsible for conducting the investigation as promptly as reasonably possible, and not for 
unnecessarily delay completion on the basis that the statutory or regulatory deadline are being met. The 
member and YFA have a heightened responsibility to cooperate in making the member and a 
representative available for the member’s interview.  

 
39.6  Closure of Investigation 
 

A. Investigations Where Allegations are Not Sustained  
 
The member shall be provided with written notice that the allegations have not been sustained and 
confirmation that nothing related to the allegations or investigation will be placed in the employee’s 
personnel file. The notice will not include a copy of the investigation report. If the District closes an 
investigation prior to sending an Employee Notification Packet and conducting an investigatory 
interview of the employee, no notice under 39.6.A is required. 
 
Records related to unsustained allegations, including the investigation report shall be maintained in a 
separate investigation file in a secure location by the Office of Human Resources and apart from the 
employee’s personnel file for the period required by law.  
 

B. Investigations Where Some or All of the Allegations are Sustained  
The member shall be provided with written notice summarizing the findings as to each allegation 
and whether or not it was sustained. The member shall also be provided with a copy of the 
investigation report under the following circumstances:  
 
1. If the employee is issued a Notice of Charges in connection with a dismissal or suspension or 

demotion of a part-time faculty member with Offer Rights, the investigation report shall be 
attached to the Notice. In extenuating circumstances, the District may redact portions of the 
Report so long as it provides notice of redaction to YFA and meets and confers on request. 
 

2. If the District does not seek dismissal or suspension, but nevertheless intends to place the report 
in the member’s personnel file or rely on it for a written reprimand or disciplinary transfer, it 
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shall provide the member with a copy of the report and notice of placement of derogatory 
information in the personnel file. In such case, the member may attach a response.  

 
39.7  Statutory Rights to Information and Documents  
 

Nothing in this Article shall waive or supersede the District’s, YFA’s or a faculty member’s right to 
request and receive information and documents as allowed by the EERA, Education Code or other law. 

 
 


